This article has been adapted from the Freshfields lecture given on 14 November 2006.
This lecture is divided into three main parts, in addition to this brief introduction and an equally brief conclusion. Following this introduction, Part II discusses some terminology and the role of precedent. Part III evaluates current practice in an effort to establish what arbitrators do. Part IV suggests reasons for why they do it. II 
II. TERMINOLOGY AND THE ROLE OF PRECEDENT IN DIFFERENT LEGAL SYSTEMS
Before discussing current practice, it may be useful to explain key terminology and the role of precedent in national and international legal systems.
a (a) Terminology
The term 'precedent' is used in this lecture to refer to a binding precedent under the doctrine of stare decisis , 3 which literally means 'to stand by what is decided'. It is also used to cover the notion of persuasive precedent, 4 though some commentators consider this a contradiction in terms. 5 Still, it is difficult to deny the possibility that stare decisis exists in a de jure (formal) form and also a de facto form. 6 In the former, the court has a legal obligation to follow precedents, whereas in the latter, it follows precedent without legally being bound to do so. 7 Finally, 'precedent' often is used to refer to prior cases generally, without implying that these cases have any binding value. 8 This lecture avoids this particular usage, instead preferring the simple phrase 'prior cases'. 
(b) Precedent in National Legal Systems
Within most national legal systems, courts follow earlier cases to some degree. 9 They may do so out of the intellectual comfort that comes from relying on tested solutions, 10 out of a sense of obligation from the law or out of a fear of being reversed. 11 At the same time, virtually all domestic courts alter their line of reasoning and disagree with earlier decisions over time. 12 This should be seen as a positive characteristic of national legal systems, since, as the House of Lords declared in 1966 when it decided that it was no longer bound by its case decisions, 'too rigid adherence to precedent may lead to injustice in a particular case and also unduly restrict the proper development of the law'. 13 As Lord Denning put it eloquently:
[ I ]f we never do anything which has not been done before, we shall never get anywhere. The law will stand still whilst the rest of the world goes on: and that will be bad for both. 14 In sum, national courts follow earlier cases and may also depart from them. The degree of deference to earlier cases and the level of freedom to depart from prior rulings may vary from one jurisdiction to another, and even within one jurisdiction, depending on the court and the issue involved. In civil law countries, the precedential value of cases may be weaker than in common law countries, though it is nonetheless well established there. Indeed, civil law countries have 9 See e.g. James Dennis, 'Interpretation and Application of the Civil Code and the Evaluation of Judicial Precedent' in (1994) 54 La. L Rev. 1 at p. 3, pointing out how precedent has a leading role in common law systems while it has a supporting role in civil law systems. Different from common law systems, it is necessary in civil law systems for the earlier decision to have a certain degree of rigour and prestige for the later courts to feel bound by it. In Switzerland, for example, the judges will consider the intensity with which the court has examined the case, whether the decision has been published, the expressions used, and the judicial body that has adopted the decision. See Peter Forstmoser, Einführung in das Recht (2003) , pp. 413 -414. 10 Malinvaud, supra n. 4 at p. 145. 11 In some civil law jurisdictions, there is a quasi-stare decisis effect. This is the case in Spain where the case law of the Tribunal Supremo is binding, provided that there are two prior decisions with the same line of reasoning. 16 which are similar to stare decisis except that they do not require adherence to a legal principle that has been applied only once before. 17 For example, a departure from previous case law for the Swiss Supreme Court must be grounded in objective reasons such as a better understanding of the intent of the legislators, a change in circumstances, a change in legal conceptions or an evolution of societal mores. 18 20 Another example is the International Criminal Tribunal for the former Yugoslavia (ICTY), which has not expressly adopted the common law doctrine of precedent, though it has stated, when attempting to reconcile the different uses of precedent in the common law, civil law and public international law systems: 'It is necessary to stress that the normal rule is that previous decisions are to be followed, and departure from them is the exception; [t]he Appeals Chamber will only depart from a previous decision after the most careful consideration has been given to it, both as to the law, including the authorities cited, and the facts'. wording found also in the NAFTA. 21 This language often is read as excluding a formal doctrine of precedent. 22 Indeed, there is no de jure stare decisis in the ICJ. There is, however, a strong reliance on earlier judicial decisions, which are listed as 'subsidiary means for the determination of rules of law' in Article 38 of the ICJ Statute. Practice shows that past decisions are highly persuasive to the court. 23 The court itself explains its approach to prior cases in the following manner:
[ I ]t is not a question of holding [the parties in the instant case] to decisions reached by the court in previous cases. The real question is whether in this case, there is cause not to follow the reasoning and conclusions of earlier cases. 24 The approach is similar to that of the WTO Appellate Body, which stated in the Shrimp Turtle II case:
Adopted panel reports are an important part of the GATT acquis … They create legitimate expectations among WTO Members and, therefore, should be taken into account where they are relevant to any dispute. 25 Commentators forcefully assert that the WTO has no formal doctrine of precedent, though it would seem to have such a doctrine in practice. 26 Another survey reviewing awards applying the Vienna Sales Convention (CISG) gives the same impression. At first sight, one would expect the Sales Convention to be a field rich with arbitral precedents due to the fact that arbitrators are not limited to national law and that there are easily accessible databases of CISG cases. Surprisingly, a survey of those cases proved the contrary. Out of 500 cases, only about 100 were available in sufficient detail to make a finding possible, 27 and out of these, only six referred to past awards. 28 Scholarly writings appear to attract more attention from arbitral tribunals than past cases. Admittedly, this may give past cases some indirect influence, as scholars in the field of international sales rely on both court rulings and arbitral awards, 29 though one would have expected past cases to have had more of a direct influence.
Still another survey, this time of International Chamber of Commerce (ICC) awards, yielded more nuanced results. Out of the 190 awards reviewed, about 15 per cent cited other arbitral decisions. These citations were mostly made with regard to matters of jurisdiction and procedure, in connection for instance with the timeliness of an objection to jurisdiction, 30 and the powers of the tribunal to order provisional measures. 31 Reference to earlier cases was also made in connection with the determination of the law governing the merits, for instance 27 33 By contrast, substantive issues rarely prompt reference to arbitral awards. If they do, then it is in conjunction with scholarly writings and court decisions. Whether on substantive or procedural matters, reference to prior cases generally is made out of an abundance of caution. 34 The rule relied upon most often arises, in any event, out of the applicable national arbitration law or the relevant institutional rules. Aside from procedural issues, perhaps, one can see no precedential value or self-standing rule creation in commercial arbitration awards.
This conclusion does not ignore the theory of the lex mercatoria, the existing studies on 'arbitral jurisprudence', 35 or the famous Dow Chemical award. 36 These may well constitute the 'dream' component referred to in the title of this lecture. 37 Indeed, the rules embodied in commercial arbitral 'jurisprudence' or those said progressively create caselaw which should be taken into account, because it draws conclusions from economic reality and conforms to the needs of international commerce, to which rules specific to international arbitration, themselves successively elaborated, should respond'. 37 Depending on the level of legal recognition granted to the lex mercatoria, that is to be considered as a legal order on its own, as a sufficient set of rules or as the reflection of usages or general principles of international business law, the concept, in the first sense, or even in the second, can indeed be seen as a dream or as a myth. to be part of lex mercatoria are not creations of arbitral case law per se. 38 Arbitrators simply apply principles that prevail in national laws and international treaties or general principles of law. A few examples taken from a list drawn up some years ago by Jan Paulsson, 39 which Klaus Peter Berger since has expanded, 40 demonstrate this well: pacta sunt servanda, good faith, force majeure, respect for international public policy, venire contra factum proprium and mitigation of damages.
Much more than such principles, what is truly striking in international commercial arbitration is not the hypothetical rule creation by arbitral precedents, but arbitrators' broad discretion in determining and applying the law that governs the merits of any particular case. Indeed, arbitrators have an inclination to 'transnationalise' the rules they apply, either because they are subject to no meaningful controls when it comes to the merits, they act in a transnational environment, or they are themselves very often from different legal cultures. I have discussed the various methods of transnationalisation already in a separate publication. 41 Regardless of the method, the purpose of transnationalisation is to remove the dispute from the ambit of a possibly inadequate national law.
This inclination towards transnationalisation is in line with the newer version of the lex mercatoria, which Emmanuel Gaillard in particular has described not as a legal system, but as a method, 42 a way to avoid application of rules that are inconsistent with the needs of international commerce. 43 Similarly, one also could 38 Contrary to the first conception of the lex mercatoria, seen as a specific legal order, as the demonstration of such specific legal order was based on the existence of transnational law-makers, and among them the international arbitrators. refer to what Michael Mustill, in his famous article for Lord Wilberforce, called 'the micro lex mercatoria': 'a law is newly minted by the arbitrator on each occasion, with every contract the subject of its own individual proper law'. 44 In short, the arbitrator's sweeping freedom to apply the law that allows him or her to 'mint' the rules to take account of the specificities of each case -or the case-driven propensity to transnationalise the applicable law -are in direct contradiction with the very idea of precedent.
b (b) Sports and Domain Name Arbitration
The role of precedent is entirely different in sports arbitration. This lecture looks at this both from a quantitative and from a qualitative perspective.
From the quantitative perspective, statistics and history show a strong evolution towards reliance on other sports law cases. A survey of all the cases published by the Court of Arbitration for Sports (CAS) from the first CAS case in 1986 to 2003 shows that only one award in six cited prior cases. 45 A review of the cases since 2003 shows a drastic change: nearly every award contains one or more references to earlier CAS awards.
The conclusion of this quantitative approach to sports arbitration is further strengthened by the qualitative approach. For example, a 2004 award reads as follows:
In CAS jurisprudence there is no principle of binding precedent, or stare decisis. However, a CAS Panel will obviously try, if the evidence permits, to come to the same conclusion on matters of law as a previous CAS Panel. Whether that is considered a matter of comity, or an attempt to build a coherent corpus of law, matters not. 46 For purposes of this lecture, it does matter. The fact is that a coherent corpus of law, some call it lex sportiva, is being built. 47 Two examples support that observation.
The first example is strict liability for doping offences, which involves the principle that a doping offence occurs whenever a prohibited substance is found in an athlete's body, irrespective of the athlete's intention or negligence in ingesting the banned substance. A series of CAS awards consistently has upheld 44 As a second illustration of arbitral rule creation in sports, there is the concept of non-significant fault or negligence. According to the Anti-Doping Code, an athlete who tests positive for a prohibited substance will be suspended for two years. This sanction can be reduced if 'he/she bears no Significant Fault nor Negligence'. 51 The drafters of the Code did not define these terms, leaving this task to the arbitrators. Since the adoption of the Code, CAS panels ruling on non-significant fault have systematically considered other awards. Characteristically, the second award rendered under the Code referred to the first one, distinguished it, and concluded that in the absence any pertinent precedent, the Panel is of the opinion that the application of 'No Significant Fault or Negligence' is to be assessed on the basis of the particularities of the individual case at hand. 52 Ever since, CAS panels consistently have adopted the same reasoning. Inevitably, the analysis of the growing number of precedents has become more elaborate. In one of the latest awards, the panel referred to no less than 11 previous precedents before reaching its conclusion. 53 In sum, I submit that these cases demonstrate the existence of a true stare decisis doctrine within the field of sports arbitration. 54 48 The phenomenon of rule creation through arbitral awards is even more striking in another type of dispute resolution mentioned here in passing, which is domain name 'arbitration' under the Uniform Domain Name Dispute Resolution Policy (UDRP). 55 Although not arbitration per se, it is comparable for present purposes. The rules applied in domain name dispute resolution are uniform rules of universal reach issued by a private body, namely, the Internet Corporation for Assigned Names and Numbers (ICANN).
The statistics here are compelling. Out of 110 awards issued in the fall of 2006, 540 citations to prior domain name decisions were made in 85 cases. The decision-makers systematically cite prior cases to support their decisions and to provide pertinent examples from earlier decisions. 56 This generalised practice is not surprising if one takes into account the limited number and recurrent nature of the issues before domain name panels, 57 which involve questions such as whether a domain name is confusingly similar to another one, 58 whether the complainant has a legitimate interest in the domain name, 59 and whether the infringements were made in bad faith. 60 In resolving these issues, panels sometimes distinguish the instant case from other cases. 61 On some occasions, they even adopt a solution contrary to their own opinion for the sake of consistency:
In making its finding, the Panel wishes to clarify that its decision … is based on the need for consistency and comity in domain name disputes 'jurisprudence'. Parties in UDRP proceedings are entitled to know that, where the facts of two cases are materially indistinguishable, the complaints and responses will be evaluated in a consistent manner regardless of the identity of the panellists; … when policy disagreements do arise, panellists should pause and consider whether a consensus has emerged that might inform which way they should rule on these types of issues. If such a consensus has emerged, panellists should endeavor to follow that consensus and thus promote consistent application of the UDRP. 63 In conclusion, UDRP decision-makers follow earlier cases as binding precedent largely out of the desire to create consistent rules. 
(c) Investment Arbitration
Is investment arbitration closer to commercial arbitration or to sports and domain name arbitration? A review of the practice shows that it is evolving towards a position in between these two extremes. 64 While tribunals seem to agree that there is no doctrine of precedent per se, they also concur on the need to take earlier cases into account. Some link the absence of a doctrine of precedent to Article 53 of the ICSID Convention, according to which 'the award shall be binding on the parties'. 65 This does not appear to be an extremely convincing basis to deny the existence of any form of precedent in this field. Granted, nothing in the Convention's travaux préparatoires suggests that the doctrine of stare decisis should be applied, though nothing in the travaux préparatoires suggests that it should not be applied. 66 In lieu of many others, a quotation from the recent award in El Paso v. Argentina (which is reiterated in Pan American v. Argentina and BP v. Argentina 67 ) will suffice to illustrate the general consensus:
63 WIPO Case D2004-0014 and WIPO Case D2005-0061 at n. 3. See also WIPO Case D2000-1774 at n. 3 and WIPO Case DWS2002-0001, stating: 'Although Panels are not bound to follow the decisions of prior Panels, it nevertheless is appropriate to determine whether a majority view has developed among other Panels that have considered the same issue. Not only do such decisions frequently have persuasive weight and authority, but also, they reflect a consensus that is worthy of some deference. Divining and following such a consensus helps to ensure consistency among UDRP decisions, a critical component of any system of justice. Otherwise, and given the lack of an appellate remedy, the expected result in any given case would be random based on the identify [sic] of the Panelists, which would undermine the credibility of the entire UDRP process'. 64 After the delivery of the Freshfields lecture, the following studies became known or were published on precedent in investment arbitration: Christoph Schreuer an umbrella clause cannot transform any contract claim into a treaty claim, as this would necessarily imply that any commitments of the State in respect to investments, even the most minor ones, would be transformed into treaty claims. 71 Thirdly, the analysis reveals that other tribunals, such as the ones in Eureko v. Poland, 72 Noble Venture v. Romania 73 and Siemens v. Argentina 74 have adopted the opposite view and have accepted that the concept of an umbrella clause 'is usually seen as transforming municipal law obligations into obligations directly recognizable in international law'. 75 In sum, the tribunals are divided when it comes to the umbrella clause, and no clear rule has emerged. Some tribunals have noted that their decisions were dependent on the terms of the bilateral investment treaty (BIT) involved. However, this explanation does not provide a satisfactory justification for all of the discrepancies. 76 Might the explanation for these discrepancies concern the dividing line between commercial and public international law arbitrators, or, if you prefer, 'publicistes' and 'privatistes'? The question implies that the privatistes may be more lenient and flexible than the publicistes when it comes to treaty interpretation because they import contract interpretation standards. This possible explanation seems to miss the mark; an analysis of the composition of the different tribunals does not lead to any conclusive results. Therefore, there must be another explanation for the inconsistency.
Underlying this matter is, of course, the debate of the overall object and purpose of BITs. Should interpretative doubts be resolved in favour of the investor? The SGS v. Philippines tribunal, 77 for instance, answered in the affirmative, while the El Paso arbitrators favoured a balanced interpretation. 78 Implied in the purpose of the BIT lies the more general political or philosophicalethical question of the balance of global economy, of which foreign direct investment is an important part. Is there presently an imbalance between the protection of property or investment and the protection of other public goods? This is a vast issue that this lecture does not attempt to address. It is an issue that may well contribute to shaping investment law in coming years.
ii (ii) Most favoured nation clause
Turning to the most favoured nation (MFN) clause and its application to dispute resolution, one can distinguish between two schools, the Maffezini and the Plama schools. At first sight, they seem to conflict, Maffezini being for the application of the MFN clause to dispute resolution rights and Plama against it. Upon a closer look, however, they appear to supplement rather than contradict each other.
Indeed, Maffezini 79 concerned MFN clauses in the presence of an ICSID dispute resolution provision and sought to avoid a waiting period or similar requirement. The Maffezini tribunal expressly limited the potential impact of the MFN clause in the following terms:
By contrast, Plama dealt with attempts to import, in whole or in part, the ICSID dispute settlement mechanism into a treaty that either provided for another dispute settlement method or limited the scope of the ICSID arbitration clause. 81 According to the Plama tribunal, there is a presumption that an MFN clause does not extend to dispute resolution matters, except when the contracting parties have expressed a contrary interest.
Hence, in theory there appears to be a clear distinction between the two schools. In practice, however, I would submit that they can easily be reconciled. Indeed, in actual application, they can be combined without conflicting. The rule that appears to emerge from this combination is the following: MFN clauses can be used to overcome waiting periods and similar admissibility requirements, but not to replace, in whole or in part, the dispute resolution mechanism provided in the treaty upon which jurisdiction is based. In sum, unlike with umbrella clauses, arbitral practice appears to be evolving towards a consistent rule.
iii (iii) Fair and equitable treatment
As a third and last illustration of the emergence of rules in ICSID arbitration, this part focuses on the principle of fair and equitable treatment. Before doing so, however, it should be mentioned that a review of the decisions regarding expropriation also shows that consistent case law is being developed in that area and that tribunals tend to follow in the footsteps of their predecessors. This is obvious as far as regulatory expropriation is concerned, where the approach is to assess the legitimacy of the aim of the measure, the degree of impact upon the investor, and proportionality. 82 In particular, one clearly sees the influence of previous case law in this context, especially the influence of Tecmed and Waste Management. 83 However, it is too early to assess whether this influence is comparable in its effects to the doctrine of precedent or if it simply denotes a trend that still needs confirmation.
In an article published in 2005, 84 Christoph Schreuer reviewed the evolution of the fair and equitable treatment standards from their inception with the Neer case in 1926 85 to the Gami case in 2004. 86 Schreuer shows in this study a clear progression over time towards more exacting requirements imposed on the host state. Supplementing the analysis with awards rendered in the last two years, such as Thunderbird v. Mexico, 87 Saluka v. Czech Republic, 88 LG&E v. Argentina, 89 PSEG v. Turkey 90 and Siemens v. Argentina, 91 yields the following results:
• Tribunals, in this area as in all others, pay great attention to the wording and the purpose of the treaty concerned, as well as to the facts.
• However, beyond these case specifics, one can see some standards emerging. The need for stability of the legal and business framework in the host state has been affirmed repeatedly 92 and, in the words of the LG&E tribunal, is 'an emerging standard of fair and equitable treatment in international law'. 93 For example, the PSEG tribunal recently confirmed that the fair and equitable treatment obligation was seriously breached by what has been described as the 'roller-coaster' effect of the continuing legislative changes found in that case. 94 • The same applies to the fact that tribunals have consistently abandoned the requirement of bad faith on the part of the host state. As underlined by the Azurix tribunal in 2006, 'Except for Genin, there is a common thread in the recent awards under NAFTA and Tecmed which does not require bad faith or malicious intention of the recipient State as a necessary element in the failure to treat investment fairly and equitably'. 95 This statement recently has been repeated in the Siemens award in virtually the same words. 96 • Similarly, the legitimate expectations of the foreign investor are now a key element against which the behaviour of the host state is assessed. 97 The tribunal in PSEG underlined the significance of the investor's legitimate expectations, which, 'as the Tribunal in Tecmed concluded, requires a treatment that does not "detract from the basic expectations on the basis of which the foreign investor decided to make the investment" '. 98 These standards seem sufficiently established to influence future tribunals. At the same time, it is true that they are rather broad and imprecise, which will leave enough room for future tribunals to use their own discretion in applying these standards. Broad standards are malleable and leave room for interpretation. By comparison, established jurisprudence on umbrella clauses -where the choice is between yes or no -would be much more constraining. This may be one of the reasons why it may take longer to achieve. • there is no meaningful precedential value of awards in commercial arbitration;
• there is strong reliance on precedents in sports arbitration, which comes close to a true stare decisis doctrine; and 
(a) A General Explanation Linked to the State of Development of the Law
For the general answer, it may be helpful to seek some guidance from legal philosophers about the relationship between law and the practice of following precedents. Lon Fuller, one of the most influential American legal philosophers, wrote a famous essay in which he sets out how one may fail to make law. 99 In this essay, a well-meaning king tries to respond to the need for proper regulation expressed by his subjects, and he tries to make law. However, he fails in this endeavour because he either decides cases on a completely ad hoc basis and thus 98 in a wholly unpredictable manner or, when he means to create rules, he applies them in an entirely inconsistent fashion. Fuller explains that, in both cases, the king fails to make law because predictability and consistency are indispensable elements of law. 100 A rule of law is only a rule of law if it is consistently applied so as to be predictable. As Matthew Kramer, who teaches legal philosophy in Cambridge, would say, 'a higgledy-piggledy arrangement would be antithetical to the rule of law'. 101 The creation of rules that are consistent and predictable is part of what Fuller calls the 'inner (or internal) morality of law'. 102 When making law, decisionmakers have a moral obligation to strive for consistency and predictability, and thus to follow precedents. 103 It may be debatable whether arbitrators have a legal obligation to follow precedents -probably not -but it seems well settled that they have a moral obligation to follow precedents so as to foster a normative environment that is predictable.
This moral obligation is not the same under all circumstances or in all fields. Its scope depends, among other factors, on how well developed the applicable body of rules is. Norberto Bobbio, one of Italy's most revered twentieth century scholars, has shown that the development from a nascent body of rules to a fullblown legal system follows several stages. 104 In the earlier stage, one witnesses the emergence of a dispute resolution body. In the later stage, a central law-creating institution takes shape, in addition to the adjudicative body. 105 The modern state 100 Ibid. pp. 38-39: 'Rex's bungling career as legislator and judge illustrates that the attempt to create and maintain a system of legal rules may miscarry in at least eight ways … The first and most obvious lies in a failure to achieve rules at all, so that every issue must be decided on an ad hoc basis. us with the problem of knowing where to draw the boundary below which men will be condemned for failure, but can expect no praise for success, and above which they will be admired for success and at worst pitied for the lack of it'. Fuller further speaks, at p. 43, of a 'moral duty to try to be clear' and a 'moral duty with respect to publication'; the same moral duties apply to the other requirements of the internal morality of law. As Kramer, supra n. 100, concludes, 'Fuller contended that his eight principles constitute the "inner morality of law" and that they therefore establish an integral connection between the legal domain and the moral domain'. 104 Norberto Bobbio, 'Ancora sulle norme primarie e norme secondarie' in (1968) is the epitome of a system having reached the later stage. 106 International law is considered to be just beyond the first stage and moving towards the second one. 107 In essence, the less developed the body of rules is, the more important the role of the dispute resolver will be with respect to the creation of rules. 108 To put it simply, rule creation through dispute settlement depends on the need for predictability. 109 When arbitrators apply a national law in commercial arbitration, that law is sufficiently developed to be predictable, and the arbitrators' role does not involve developing rules belonging to this national law. This is the role of the national legislators. When arbitrators apply a body of rules that is less developed and is still in the process of being formed, their role with respect to the establishment of predictable rules is much more important. This is so today in sports law and investment law. This is the general answer to the question of why arbitrators do or do not refer to precedents. Before moving on to the specific answers, the question arises whether this general explanation is equally applicable to all three categories of disputes reviewed here: commercial, sports and investment disputes. Is the situation changed by the fact that investment treaty tribunals are treaty-based international or at least hybrid tribunals that are part of the international legal system, as opposed to private arbitral tribunals governed by national law in commercial and sports arbitration? The answer seems to be in the negative. While it may reinforce the need for internationally consistent solutions, the international nature of the dispute resolution mechanism does not fundamentally alter things. What really matters are the stage of development of the law and the need for overall consistency and predictability.
b (b) Some Field-Specific Explanations
The role of arbitrators also depends on other factors, which are specific to the field in which they act. In commercial arbitration, there is no need for developing consistent rules through arbitral awards because the disputes are most often factand contract-driven. The outcome revolves around a unique set of facts and upon the interpretation of a unique contract that was negotiated between private actors to fit their specific needs. Unsurprisingly, awards are published only sporadically in this context, unlike sports and investment arbitration, where publication has become the rule.
By contrast to the situation in commercial arbitration, in sports arbitration the development of consistent rules through arbitral awards is greatly needed. The rules applied in international sports arbitration mostly are those of sports governing bodies, such as international federations. They emanate from entities with a monopolistic position. Although these federations are private entities, their rules resemble administrative and sometimes criminal rules, and deal with the same recurrent issues.
As a result, there is a strong requirement of a level playing field and fairness to athletes, or in legal terms, equal treatment. In pragmatic terms, this requirement becomes strikingly obvious if one bears in mind that the athlete's performance on the playing field is measured by universal sports standards. The stopwatch is the same wherever and whenever a race takes place. The equality in front of the stopwatch must be replicated when it comes to the application of legal rules. 110 With regard to investment law, there would appear to be a strong need for consistent rule creation. There are numerous similarities between investment and sports arbitration. For instance, both involve review of the decisions or actions of a governing body, be it a government or a sports federation. Yet the need for consistency is not as strong in investment disputes as in sports disputes. Indeed, there is not the overall expectation of equal treatment or consistency among investors as there is for athletes. It is true that investors come from one country and invest in another under one treaty. In addition, it is true that there are many countries and that there are many treaties that are not all the same. Nevertheless, there are recurring issues in investment arbitration as well, which must be resolved by the application of one and the same rule of law. For the predictability of investments and the credibility of the dispute resolution system, that rule cannot change from one proceeding to another.
Hence, more consistency must be the goal. As was shown above, rules gradually have emerged on certain issues. Others could have been added, for example, the admission in principle of a distinction between treaty and contract claims 111 or certain aspects of expropriation. 112 Other questions still are unsettled. 113 Will those also reach consistent solutions over time? Optimists will answer in the affirmative, arguing that rule creation cannot be linear and that the road is necessarily bumpy, with dead-ends and u-turns. Pessimists will respond in the negative, pointing to more fundamental disagreements. Pragmatists will look for ways to foster consistency. What ways are there?
Can the ICSID annulment mechanism be of assistance in bringing about consistency? This would appear to be the case with respect to jurisdictional issues. However, because of the relatively narrow scope of the annulment grounds, it is unlikely to produce consistent outcomes on the merits. The recent decision in Patrick Mitchell v. Congo 114 has even shown that the annulment mechanism can sometimes introduce more confusion than consistency. 115 Even if this is a onetime mishap, it demonstrates the difficulties in seeking to achieve consistency through an annulment body that is not permanent. Another possibility that could bring consistency is the idea of an appeals facility in ICSID arbitration. 116 However, this idea appears to have been abandoned, which is a positive development since its drawbacks clearly outweighed its advantages.
Another approach to foster consistency may be for arbitral tribunals systemically to rely on the rules applied in a consistent line of cases and to depart from them only for very compelling reasons. This would actually be a stare decisis doctrine applied not to a single decision, but to a line of cases, or a jurisprudence constante. With time, this practice could even develop into customary international law. 117 It would imply not only a well established practice but also an opinio juris, namely, the belief among states, investors and arbitrators that, in the absence of compelling reasons to do otherwise, a tribunal must follow the solution arising from a consistent line of earlier cases.
Reasonable minds may differ on whether such a stare decisis practice is workable in a decentralised mode of regulation, with ad hoc tribunals only and no central, supervising institution binding them together. Indeed, in national legal systems, the doctrines of stare decisis and jurisprudence constante generally are deemed to imply a hierarchy among courts. 118 If one has doubts, still another possibility to consider would be to introduce a system of preliminary rulings like the one practised before the European Court of Justice pursuant to Article 234 of the EC Treaty. This system works well in harmonising European law; it also may work well in providing consistency with investment law. 119 V V. CONCLUSION
In conclusion, I emphasise three main points:
First, as arbitration expands in numerous areas and as economic activities become more diverse and complex, we must increasingly differentiate between types of disputes and users.
Secondly, whether the development of binding rules through arbitral decisions is desirable or not depends on necessity, namely, the need for certainty and predictability, as well as the need for consistency or equal treatment. Such needs clearly exist in areas where the law is not yet well developed.
Thirdly, we are at a time when we probably have reached or perhaps passed the peak of globalisation and trade liberalisation, with the breakdown of the Doha Rounds, increasingly protectionist regulators, and the accession of trade sceptics to the US Congress. We are at a time of painful transition from a bipolar world to a multipolar regime. This is a time when, because of the changing environment, the predictability and consistency of the rule of law are more important than ever.
Finally, it is important to remember that the credibility of the entire dispute resolution system depends on consistency, because a dispute settlement process that produces unpredictable results will lose the confidence of the users in the long term and defeat its own purpose.
These final points lead to the overall conclusion that 'arbitral precedent' is a necessity for certain types of disputes, if not only for the sake of the rule of law.
